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Appeal still
possible

SECTION 69 of the Arbitration Act
1996 provides that “unless other-
wise agreed by the parties, a party
to arbitral proceedings may (upon
notice to the other parties and to
the tribunal) appeal to the court on
a question of law arising out of an
award made in the proceedings”.

The Act does not stipulate a par-
ticular wording required in an
agreement to exclude the right to
appeal, but the recent decision of
the High Court in Shell Egypt West v
Dana Gas Egypt highlights the need
to use clear language to achieve
this.

In that case, disputes arose under
a contact for a gas concession that
provided that any “dispute shall be
submitted to the arbitrators in such
manner as they shall deem appro-
priate and the decision of the major-
ity of the arbitrators, rendered in
writing, shall be final, conclusive
and binding on the parties, and the
judgment upon such decision may
be entered in any court of a country
having jurisdiction”. (emphasis
added).

At first sight, the words in italic
might be thought to be exactly the
type of agreement contemplated in
the Act to exclude the right of
appeal, and the successful party in
the arbitration sought to defeat an
application for permission to appeal
from the award on the basis that
these words amounted to an agree-
ment not to appeal.

There are contradictory decisions
in Canada and Australia as to
whether the words “final and bind-
ing” on their own would prevent an
appeal. However, it was argued that
the addition of the words “conclu-
sive” made it clear that the parties
intended to exclude the possibility
of appeal. The use of this word
“could only sensibly be construed as
restricting all rights of appeal or
review so far as the parties were
contractually able to do so”.

Mrs Justice Gloster disagreed. She
held that although no express refer-
ence to Section 69 is required, clear
words must be used. The words in
this clause would not convey to a
reasonable person that the parties
had agreed to exclude all rights of
appeal on points of law under sec-
tion 69. The words “final and bind-
ing” in her view were not enough —
they merely indicated that it was
not open to the parties to re-litigate
the issues.

She also held that the word “con-
clusive” added little to this. In the
judge’s view, “the addition of such
word does not connote, either by its
normal meaning, or, if different, by
the meaning it would convey to the
“… reasonable person having all the
background knowledge etc.”, that the
parties were agreeing to exclude
their statutory right of appeal on
points of law. It certainly does not
do so with sufficient clarity to
amount to an exclusion agreement.
She held that “an award can also
be said to be ‘conclusive’ in that it
precludes a party from reopening in
a later dispute individual issues of
law or fact which had been neces-
sarily decided by the award” while
still having the possibility of an
appeal.

The Arbitration Act 1996 makes
clear that parties who wish to
achieve finality can include a provi-
sion in agreements to arbitrate that
exclude the right to seek permission
to appeal from the arbitration
award. However, the courts require
clear words to do this. If the parties
wish to do so, it would be prudent
to make express reference to the
right to appeal. This is the approach
adopted, for example in the LMAA
Small Claims Procedure when seek-
ing to exclude the possibility of an
appeal. “The right of appeal to the
Courts is excluded under this proce-
dure. By adopting the Small Claims
Procedure the parties shall be
deemed to have agreed to waive all
rights of appeal…”
William Chetwood is a partner at
Bentleys, Stokes and Lowless
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From flawed asset to
vanishing trick?

THE case of Marine Trade SA v Pioneer
Freight Futures Co Ltd & Another [2009]
EWHC 2656 (Comm) is the first significant
judgment in English law on the most
widely-used contract for forward freight
agreement transactions.

The judgment has consequences for all
derivatives traders’ future and past FFA
obligations as they review their positions
and payments to companies suspected of
being affected by an ‘event of default’.

The 1992 International Swaps and
Derivatives Association Master Agreement
was used as the contract when Marine
Trade and Pioneer Freight Futures entered
into 14 FFAs for settlement in 2009. Pio-
neer sold nine and Marine Traders the
remaining five.

Following the dramatic fall in the dry
bulk freight market in the fourth quarter of
2008, those selling the contracts were in
the money. In January 2009, Marine Trade
was owed $7m and Pioneer $12.1m.

The contract allowed parties to ‘net off’
the agreement, with Pioneer ultimately
owed $5m.

However, during January Marine Trade
formed the view that Pioneer was subject
to a bankruptcy ‘event of default’ under
s.5(a)(vii)(2) of the contract. It wrote to
Pioneer and said it was under no obliga-
tion to pay and Pioneer was not entitled to

offset the sums it owed. As a result, Marine
Trade invoiced Pioneer for the $7m.

Pioneer responded by invoicing Marine
Trade for $5m and serving a s.5(a)(i)
notice of failure to pay, which gave it the
right to terminate the contract if payment
was not received within three business
days.

After a failed application for an interim
injunction to prevent Pioneer from serv-
ing a s.6 notice designating an early termi-
nation date, Marine Trade paid the $5m,
but under protest. It then served its own
notice on Pioneer over its failure to pay
the $7m and claimed restitution of the
$5m it had already paid.

Among the key findings was that
administrative netting does not take place
where one or both parties are affected by
any default.

Pioneer had contended that even
though it was subject to a default by the
time the January settlement was due, the
money was available for netting and one
sum would be determined under s.2(c) of
the Isdama contract. Pioneer argued that
this position was consistent with market
practice, and that any alternative con-
struction would lead to a commercially
absurd result.

The court rejected this argument. It
held that the effect of non-compliance
under s.2(a)(iii) meant that the sums that
would have been due to Pioneer (save for
the event of default) were not “otherwise…
payable” as required under s.2(c). The
court found that “payable” connoted an
immediately enforceable obligation to pay
and rejected Pioneer’s argument that
“payable” could be construed so that net-
ting would remain possible even when
one party was subject to default.

Pioneer ’s non-compliance under

s.2(a)(iii) of Isdama removed Marine
Trade’s obligation to pay and therefore
netting was not possible. The court held
that Marine Trade was entitled to $7m for
the month of January when it became due
for settlement on February 6, 2009.

The second key finding was that any
default is not an excuse not to pay.

The court also found that Marine Trade
was affected by a bankruptcy event of
default under s.5(a)(vii)(2), albeit only
from May 2009. Pioneer submitted that
the finding meant it was not obliged to pay
Marine Trade any sum in respect of the
January 2009 contract month. Pioneer
argued that Marine Trade had to continue
to comply with s.2(a)(iii) (i.e. that it was
not subject to an event of default) if it
wanted to enforce Pioneer’s payment.

The court rejected this submission on
the basis that Marine Trade was not sub-
ject to an event of default on the settle-
ment date of February 6, and Pioneer
remained under a continuing obligation
to discharge the debt irrespective of
whether Marine Trade became subject to
an event of default at a later date.

The third key finding was that no pay-
ment obligations ever arise if default

occurred and was continuing on the set-
tlement date.

The court said, probably obiter, that if
Pioneer could not satisfy s.2(a)(iii) as at
the settlement date, Marine Trade’s obli-
gation to pay settlement sums for those
FFAs where Pioneer was “in the money”
never came into existence. Further, if Pio-
neer was to cure the event of default at a
later date, Marine Trade’s obligation to
pay settlement sums in respect of earlier
months would not then “spring up”.

The consequence of this finding, which
the judge acknowledged was contrary to
the view expressed by the leading text-
books on derivatives, is that sums not paid
on the settlement date because that party
was affected by default never become pay-
able.

This decision is surprising and certainly
contrary to the way the derivatives mar-
kets have to date dealt with payment obli-
gations. It has the effect of radically alter-
ing the value and use of all derivatives
contracts.

Where once there was a concern that a
default would entitle parties to walk away
from their obligations pending cure of the
default, this judgment has the effect that
the right to cure is lost forever, and that a
party’s rights under the contract are also
lost, unless perhaps they acquire the right
to terminate.

Pioneer sought permission to appeal to
the Court of Appeal on all three points,
but the judge refused. Pioneer has now to
decide whether it intends to seek permis-
sion direct from the Court of Appeal.

Until this decision is successfully
appealed, or until another case comes to
the courts, the decision will stand.
Andrew Mark Johnstone is an assistant
barrister at Holman Fenwick Willan.

Surprise judgment
determines obligations
to pay under 1992 ISDA
master agreement
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Beazley beefs up marine
BEAZLEY has hired well-known marine
insurance personality Zareena Hussain to
expand its underwriting capabilities into
professional liability and logistics, writes
Jonathan Rest.

Ms Hussain joins from Full Circle
Marine and Transport, a marine insurance
cover holder at Lloyd’s that underwrites
on behalf of Mitsui Sumitomo Insurance.
She brings two colleagues — underwriter
Vincent Egon and assistant underwriter
Sharon Duffy — to Beazley.

Beazley said its expanded marine
department will open the firm up to a
wealth of new clients, notably freight for-
warders, port operators, shipmanagers,
naval architects and marine surveyors.

Beazley’s head of marine Clive Wash-
bourn said the new team gives the insurer
“a much broader and deeper service” in
the liability market.

“Zareena Hussain and her colleagues
have extensive experience in professional
liability cover for shipmanagers, ship
agents and marine surveyors, as well as
cover for the operators of ports and logis-

tics companies,” he added. “We already
offer a range of liability covers but the new
team will allow us to extend our range of
services to target markets, such as marine
surveyors and ship managers, that are
not traditional buyers from the Lloyd’s
market.

“We believe the security and service
that the Lloyd’s market can offer will prove
highly attractive to these buyers.”

Ms Hussain, who has also worked for
QBE subsidiary British Marine and the
Thomas Miller-managed mutual Interna-
tional Transport Intermediaries Club,
said: “Beazley is one of the most respected
marine underwriting businesses in the
market, offering an excellent platform for
us to develop our book of business further.
I am confident our skills and experience
will prove complementary to those of the
existing marine team.”

Beazley is a leading insurer of marine
hull, cargo and war risks in the London
market, participating in the coverage of
around 13.5% of the world’s oceangoing
tonnage.

Barbican takes on two
more underwriters
LLOYD’S insurer Barbican is on the verge
of appointing two marine underwriters as
it looks to grow its presence in the sector,
writes Jonathan Rest.

The majority of Barbican’s premium
income comes from property insurance
and marine reinsurance, but risk and gov-
ernance director David Russell said plans
were afoot to expand its offering.

“We are really developing our marine
insurance portfolio for 2010. That means
writing more business and recruiting tal-
ented underwriters. Two new marine
underwriters will be joining us very soon,”
he said.

Barbican was started up in late 2007. Its
marine insurance business currently com-
prises specie, cargo, ports and terminal
risks.

W h e n B a r b i c a n s y n d i c a t e 1 9 5 5
launched two years ago, backed by US pri-
vate investment fund Steel Partners II and
funds managed by Carlson Capital,ana-

lysts predicted a tough future due to a
“brutal softening of rates”, particularly in
property, where prices had had plum-
meted by 15% to 20%.

But Mr Russell said the insurer has
made good progress in its two years.
“We’re on track to hit £250m ($418m) of
turnover by 2012; a decent size for a syndi-
cate and one that would put us in the mid-
dle of the Lloyd’s range,” he added.

By then Barbican will hope to have its
own managing agency at Lloyd’s. The syn-
dicate is currently managed by Whitting-
ton Capital Management as a turnkey
operation.

“Lloyd’s preference for new entrants is
via the turnkey route,” Mr Russell said.

“It provides a level of support and expe-
rience. But having our own managing
agent is definitely the goal for some point
in the future.

“I hope that this time next year we’ll be
closer to achieving that goal.”

Where once there was a
concern that a default
would entitle parties to
walk away from their
obligations pending cure of
the default, this judgment
has the effect that the right
to cure is lost forever
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